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N THE CIRCZUIT COURT COF TE:Z
77H JUDICIAL CIRCUIT I
OF BROWARD CCUNTY, FLCRIDA

vgg bt b

C2SE NO. §7-018445 CA {13

vs
GRM3RO AB znd
CO3E LABQFATCRIES, INC

FIFTH AME LAINT
Plzintiffs, MARX GINSBURG, M.D., et 2l, Zor their Complain:
azczinst Defsndants GAM3RO AS and COBE LABORATORIZS, INC., state ang

eilece as follows (gase is summarized in verecrachs 52-57

beiow}:

Comclaint and is filed pursuant to this Court's April 17, 2002.
Order granting Plaintiffs’ Motion for Leave to File 2 Claim fer

Punitive Damages, as well as this Court’s May 14, 2001 Orcer
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2iso owned Ren gTOocK im 13EE Trhere s an identity of interes:t
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aforementioned trust. They are suing as owners together cf a total

o 401,5CC shares cf Sen stock in 19%3%, the year the events in

cwner of 20,000 sharss cf Ren stock in 1985. Re first discovered

the facts giving rise tc these causss of action in September, 20

O
(&)

é. Srelily Skelnick, & Plcrida resident, is suing as an owrer

PR

of 4,000 shares cf Rer stegk I 1%%5. She first discoversd the

™
fu
0
P
[}
u}

iving ris2 to these causes cf action in Septembex, 2000.
5. Cwen Rreingeld, a rlorida resident, is suing as an owner
of 10,000 shares ¢ Rexn stock in 1995. He first discovered the
facts giving rise to these causes of action in September, 2000. XEe
also is suing as trustee of the Rachel Rheingold Trust, cwner cof

[ ua) =~ < - - - 2 - -2 N N - . n -
200 sharss ¢ Ren stock In 1825, and as trustes of the Alyssa

Rreingeld Trust, cwner cf 30C shares of Ren Steck in 188%.

T - - - ~ - - ;o= . - < R
5. Gestrcenterciogy Comsultants, a Flcorida corpcraticn, is
—_ - R - o = g - - -
SULNE &aE a2n cwner oI 2,519 .ghares I Ren Steck It firs:
. - - . .
S.scovered the Iacis giving rise o0 thess causss of szctien in
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TAVING TYise TQ tnssg cCzuses oI acgticn in Serisrmber, 2CC:
<
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1S. Darlens Ginghers, = Tsrnnessee residens, is SUINT &3S owney
- - 2 e - : - - - 3 - 5

i $3.547 shares ¢2 Zzn stock in 1898 She first disscvared tre
- M - - -~ - - M - 't
S8CCTS gIVimg rls2 T thgse causes ¢ zclicn In September, 2000

-2 *o5<F Wi—roo 2 Towee = oot Rame s ™ =g Wrmey S

L. eIl n_vu\.,-.., a JINeEsEs&ee --S-.C....-, P sb.-.‘g & OWhLer o -

186,000 shares
civing rise to these causes

17. Alex Hong,

.

2,000 shares ¢f

.
. &5d

ct

re facts giving rise to the

2Q0. Jacgueline Xarr,

trustee o

the Mcrgan Razry

Tennessee

PR

Jacobs,

first discovered the faet

He first discovered the facts

of action in September, 200%.

is suing as owner of
He first discovered the fac:ts
September, 2600.

a

Tennessee resident, is suing as

3

-

20,000 opticns, Ren stock in 19%%.

s giving rise to these causes of acticn

suing as

]
[¥e)
(Ned
l
-4
«t
Hh

irst Eisccvered

se causes c¢f action in September, 2000.

2 Tennessee resident, is suing as

Trust, owner gi 2,000

causes <f actich in Ssctemder, 200C. She alsc is suing as trustes
oI the Price Karr Trust, cowner of 2,900 shares of Ren stock in

2t -&sepn Milnsrin, & Tennessse resident, is suing as owner
- - = - - - - L ad - - - PR -
¢l 20,000 shzres cI F=n stock in 1883 e I.rst disciveredl the
4
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S ’TTLZn in Septemzsr, 2900
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22 ?/8 Midstates Urclogy, = Tannzsses corporaticn, is suins
L =

2z an cwna2r ¢f 37,000 shares of Ten stocck in 1595 Tc firs:
Ziscoversl the facts giving rise tc trhese czuses of zction ir

2:. James Schulnan, a Tennessee rssident, is suing as ow

b v WILEYT
of 10,00C shares cof Ren stock in 198s. He first discevered :the

facts giving rise to these causes cf action in September, 20090,

2¢. Jerome Tannenbaum, a Tennessee xesident, is suing z3s
cwnexr ¢f 30,000 shares cf Ren stock in -3%8s5. Ha first discovered
tze facts giving rise tc these causes of action in 185%%

28. Miriam Weinstein, a Tennessee resident
owner of 3,500 shares of Ren stock in 1533, &
tnz facts giving rise to these causes of action in September, 2000.

26. Albert Isenhour, a Tennessee resident, is suing as cwner
¢f ¢8,000 shares of Ren stock in 1835. He first disccvered the
facts giving rise to these causes of action in September, 2009.

27. Xaren Ginsberg King, a Tennessee resident, is suing as
owner cf 27,500 shares ¢f Ren stock in 18¢5 ghe first discovered
the factls ziving riss to these causes of zcticn in Septembey, 2007.

28. Xevin O'Brien, a Tennessee resident, ig suing zs owner o

1,300 sheres of Ren stock in 1953, He first discoverss the facts

.. < - - B - -~ .
civing riss tc these causes of action in September, 2000
- - o~ - - ~ T = - = - - - -
ze Setly Sinszerg Anderson, & Tsnnssssg resident, Is suing

L7 0]
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<z ¢ Tise2 tC trngse causss ol acilen in Ssptember,
z220¢

3G Normar Sinspery, a Tennessss resident, is suing &$ cwner
ci 22,007 shaves ¢ Ren stock in 21888 He fivsr discecvered the

; s . . . PR . -
22008 Ziving rise T TIgSE CEus8s CI aTiion in September, 2500,

31. Harold Hymes, s New York resid

3
a
rr

18 suing as owner of
2,000 shares of Ren stock in 189%5. He first discovered the facts
civing rise to these causes cof action in September, 2000.

32. Andrew Rheingold, a New York resicdent, is suing as owneyr

te
th
L]

500 shayes ¢ Rken

irst discevered the Zacts

n
(¢

-~
'

oCck in 1§83835. Hs

d
(41

civing rise tc these causes of actica in September, 2000.

33. John Pearson, a Tennessee rasident, suing as owner of
€38,000 shares of Ren stock in 19%5. He first discovered the fac:t
giving rise to these causes ci acticn in September, 2000C.

34. OUscar Spivey, M.D., a Tennessee resident, suing as an
cwner ¢f cshares ¢f Ren stock in 19s:=. He first discogvered the

Zacts giving rise to these causes of action in September, 2000.

35. Rajeswari Krishna, a Tennessee resident, suing as an

cwner of shares of Ren stock in 19985, He first disccvered the
Zzctts giving rise TC thess causes ¢f action in Ssptember, 2863

36. Morten Levy, 2 Naw York resident, suing as an cwner of
1,09C shares of Ren stock in 1883, =He2 first ciscovered the facts

Siving ris

(1}

Te these causes ol action in Seprzmber, 200°%.
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~2.000 sheres ¢f Zen stcck
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&g Mauricse Xary, M 2 & Flcxids residseni, suing as owner of
13,000 shares oI xen stocs 1. 1888 B2 first Ciszovered the facts
giving rise TO these causes cf actiza In September, 2000.

46. Delendant Gampr: A2 ("Catkre") is 2 Swedish company in
mund, Sweden. Gambro, Iogziner with its wholly-cwned subsidiaries,

[oN

s mainly engaged in the operatiocn of dialysis clinics in the

United States and EBurecge, &nd in the design, development,

service of systems and products

Elocd component technelogy, and intensive care and anesthes:ia.
47. UDefencdant Cobe _abcratoriss, Inc. ("Cobe"), is a Celorado

corporation with offices at 1185 COzk Street, Lzkewood, Colorado
g0215. Ccoe manufactures znd distributes medical supplies and
eguipment used in nephrsleogy, including kidney dialysis; in
cardiovascular surgery; anc in blooc component therapy. Cobe is a

wholly-owned subsidiary cZ Gambre.

48. Mats Wahlstrom ("Wahlstrom"), from May 1991 through the

reievant period, was & Fzn direcstsy, and in 18¢3 was chairman oF
the boaré of Ren. Trom 1S58 through 1593 he was alsoc chief

financial officer ¢f Gartro, and from March 19983 through the

» Wahlstrom was elscted a durestor of Cobe and appeinted it

m

rom Mayv 1851 throuah the relevan

ct
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Terief nE was Trasilsnt ¢ Joze val-sirom csasad emzplovyment and
;
- - > PR - . ] s . - : X . .__.‘~
zZfilienzcn with zny end all Gambro entities =n or abous Tebvugww
-
23, 2¢¢c<

- s - . e . = N - e e
4%. =Rerpert Lawsen ("Lawscen':, from October 1562 Lnrough tThs
T AR e o 3 3 ' = Ta - = - Y 3 - = - S em vte
TELEeVALT IETL0Q, wWRS & R&nl zirscLer. Ll Cne re.levent SErics ne wae
3 &

2.s0 vic: president, chief financial officer, znd treasurer

Cobe. Lawson ceaséd employment with Cobe in 1598.

5¢. Jan Gustavsscn ("Gustavsson"), from April 1963 through
the relsevant perisd, was a Ren direétor. From Mzrch 1553 through
the relevent period Gustavsson was also chief finmancial officer of
Sambro

51. Thne former Ren Corporation-USA {("Ren")}, renamed Gambro
Healthears Patient Services, Inc. in 1596, and row Xnown as Gamsro
&nd indirsct wholly-owned subsidiary of Gambro. Gambro Heaithoare
ie the sustessor to E=n. Pursuant to a tendex c¢ifer commenced in

Eeptember, 1995, the outstanding stock of Ren was purchased by Cobe

tnrough ::s Wholly-owned subsidiary, REN Acquisition Corp., which

then merged intc Ren, making Ren a wholly-owned subsidiary of Cobe.
i, TCw Zambro Healthcare, is organized and existing under
l&@Wws oi iz State oI Tennessee with its principal executive officss

~ocated .n Nashville, Tennessee; is a major provider of kidney

CONRAD & CrerDefe 11D E312 RMII%L Prmwme: UIMUWAY mow 1 i MmBmmer ® €1 SUIMI =m. ca .t «co wmme~
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contyascts with Resglzals; ang, Zirnz Y, CWis & T_lnicac lazoratory
- - b 4 ~ - - - - - - - hl - — - —
zhat perfcyms plocd z2nd uring resiing ICr LIS Jilalysis TrEalment
. . . : -
cencers ans for indszrendent dialys:s Izcilitlss and physicians

:ajorfty owner of Ren. G&mbro and Codbe manipulated and

artificialiy Cepressed the price cf the stock ¢I Ren in 1985

-3. sefore the tender offer, witheut disclosing it to the
minority shaieholde:s, Cobe znd Gambre on Ren's behalf had
planned an zcquisition to be made by Ren of znother malicr
dizivsis treatment company, American Outpatiexn:t Services Corp.

("ACSC"). Cobe cn Rer

.

.

before the tender oifer confirming their interntion that Ren

acguire ACSC. At the time cf tendexr cfiler, acguiring AOSC would

have increzsed Ren’'s size and projscted annual revenue IV

=2 2 disclosed in zhe tender cffsr, the planned A0SC
acquisition would have increased the vaiue of Ren's stocx z2nd

thus the grice thart Gambro and Ccbe would have had to pay

(al
o

Xen's mincrity shsrshclders in tke tenier ¢fizr. Imstsz2 CX
= 5 b N - -~ = .y y oy s s smom e, mm A oo
Sigrlesing the exseclted &CQuilsSilicn T ~Jou, Zooe ang <¢aEnlI0

's benalf entered into agreements with 20SC

@oi2
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irmtentiznazily and Ivaudulently coneszl=zcS it Zrom Ren's mincrity
Vaa - PS > Y- - IR S { =

sharencldsrs, and Irom perscns whe had resoensibilizy Zcor

- -~ - Mo Se 3 -~ < 1 - 3 - PR e - -
ciler, nZ.uQing memiers C¢i Tihe Ren BCEIT otner ThaEn thess
s =d Y P
[~ S

commitsee of the Ren board eppointed tc consider Cchke’'s tender
ciier proposal, and the special committee’s financial advisors

and legal advisors. Cobe and CGambro even kept the pianned ACSC

n

acguisition secret Zrom Ren's president.

(¥

3, The Plaintiif mincricty shzarsholders were thus denied

ceB e Tal
-

4

h

1]

t

o
H
R

e and full valiue of their eguity invesument in Ren when
they transferred their shares in the Cobe tender cffer. Cobe zand
Gambrc encaged in acts of Iraud, seli-dealing, unfair dezling,

~

gress overreaching, nreaches of fiducilary dutiss, conspirscy

<

affirmative acts of Iraudulent conceaimsnt ¢f their unlewsiul

conduct, all in a successivi eifort to purchase Ren shares at &

+

price significantly below their true value. FPlaintifis were
hafmed and are entitled to recover substantial damages Icr Cobe
and Gambre’'s egregious conduct.

5¢. The plzintiff shzrsnolders 21l hsld stock in &2 &t Ths

time oI the Cobe tender ofisr on Segiswber 1%, 1353, and sold cr

J

= 3 ; : = . . 3 ==
transierred their stock in Ren pursuant o the tender oiler.

A - o~

growth and expansicn of Ren Irom 2is lnlep
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tender offer.

FACT BACKGROUND

GAMBRO’S ENTRY IN TKE EARLY 1950'S INTO THE BUSINESS
CF KIDNEY TIALYSIS TREATMENT

58. Gambre, today cne of the world leaders in kidney dialysis
treatment, has net assets tota2lly approximztely $3.9 billion and
anrual revenues totalling approximately $2.4% billion (1559}, $1.3

Billion of which derives frem xidney dizlysis treztment services.

In other words, GZamZro earns £5 percea: cf its tctal revenue

arnnually Zrom kidney dialysis treatment. Gambrc is the secend

lzrgest provider of kidney dialvsis treatment both worldwide and in
= F Y 3

the United States. Much or most of that revenue is earned from
trezting United States medicare patients.

55. In the 1%83's Gambro was a major dialysis equipment and
supply manufacturer, but was nct involved in providing kidney

dizlysis treatment. Gambro became interested in the late 1980°'s in

expanding into the dialysis treatment area.

{
s

'

K3}
3
[[)
N
ot
= |

manuwlacturing and sazles subsidiary, Cobs, made its firss

significant purchass cof stock in Ren. %en =zt the time was a

AP e - ——e, 1y A e . - et LB e e s .. G BEw A - 1 I~ v 1AE AN e BEAN
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Ren
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g2 Gamere and Cobe anncounced thsir inmitizl purchzse of Ren
= 3 =z 1 - - - : P P~ - - —~ - -
sTCck 23 "an impertant step in tk: [Gembre] Group's strategy of

one's przduct, in order Lo assure 2 market Ior the product. Gambro
wanted an cwnership stake in the kidney dlalysis treatment business
1o help guarantes a market for the dialysis ecuipment and supplies
they man:zfactured, and o take advantasge of lucrative firancizl
returns avellable in the <dialysis tresiment business.

€3. .Cc‘e/Gamb:t> built their own2rship stake in Ren to a
majotity position by mid-1592. Orn February 9, 1592, Cobe purchased
1.1 million additiconal shares, and on July 2, 1§%2, Cobe purchased
3.3 millicn Ren shares, giving Cobe/Gamsro a majority stake in Ren.
At the Time of the events relevant to tiis suit in 1555, Cobe owned
10,036,221 snares, cr 53 percent cf Ren’s cutstanding scock.

COBE/GAMBﬁO'S CONTROL OF REN

64. After obtaining majority ownership of Rem in 1982,
Cobe/Gambro was sble to select a majority of the members of Ren’s
:éard cI directors and thus contrelled the Ren board.

$%. Along with assumption of majority snareholder status and

Fen minerizy sharehcldzrs, xncluding the Piaintiifs.
g8 Cobe and Cambro 2id not hesitzie to flout thess fiduciary

CONRAD & SCHERCR, LLP, 633 SOUTH FECERAL RIGHMWAY. FT_ LauDEROALE. FL AN wei To—or oo w==s
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CDliG&TIONE 2ITEY Zailnlnl conirs. of =en
o~ - - - L e = - & -
£7 in 125: Gemkre &nd Cobs .took therr first significans
- - - - S = - N A =
s-ecs Lowarss excluding rRen TinTTity sharenholcsrs Ixom

§8. In Decemper 19%3 the C(obe/Gambroc-controlled Zen board

c.ised Ren to approve entry by Gambro‘s wholly-subsidiary, Ccbe,

inte the dialysis treaztment business in competition wizn Ren, to

EY
the cbvigus detriment of Fen’s mingritv sharenoldsrs.
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2, 1553, &t a Ren »ocard mesting, Mats
Wzhistrom, Ren bcard chairman and president of Cobe, approcached
Ren's president, Lawrence Centella, on a break snortly before going
back intc the mesting. Wahlstrbm revealed to Centellz thzt when
the meeling reccnvened Ne was goinc Lo present to the Ren board a
gl&n under which Cobe would participace in a business venture to
provide dialysis treatment, and would ask the Ren board to approve
the plan. Cobe would establish and invest in a company,
subseguently called Renal Mznagement Applications (RMA), to do this
dialysis trea:imsnt business. This wventure would viclats
Cche/Garoro’s duties ¢f loyvally tc Ren and their duties =z presenc
to Ren copportunities that fell within Ren’s area of business,
ridney Zizlysis treatment. C(obe &lso was bound under =z specific

Ten-competition zgreement with Ren relzting te providing dizlysis

CENRAD & SCRERER, LLP, 633 SOUTH FEDFRL' wiRuway F™ (eiimemm- v ~ SSen. ==
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Teeting
..became Fuice uvoset andé szsked Him, why ! is:
= zgzn this s IEN's kusiness, ne- COSE’'s busiress. p-Tated
(Wahlstrom] Zust said, well, we had an opperiunity te sel.
Them eguipment, and sc ws're going to fund that portion of ::.
and ke thougni it was 2 good deal because he wis able ==
gegcure this c;tion -o acaulre at & vcertzin prise, i
ramemnd EC 3 [ 2. him, voo

i. Ignoring Centella’s protest, Wahlstrom

reconvened Tz

boarc meeting and announced Cobe’s plan to participaste in thrs

competing dialysis treatment business venture.

1]
£,

Sprcve

-

ncluded & vote to waive tne proscriptions

1=

Cobe’s plan wzs

Ty unanimous vote of the Ren board. The umanimous

in the Ren-Ccts

neneompetiticn agreemsnt against Cobe compet-ng with Ren.

dssignees on the Ren board abstained.

72. The non-Cobe-affiliated Ren directors

0,

p-

cn the Ren board.

-Ren Chsirman and the mejority owner's principal

c h]
2Lt

The Ccte

oS

pcwerless ==

¢ anything but to g¢ zlong with the proposal oy Wahlstrom, who wzas

representat:

73. The contrel by Cobe/Gambro of the Ren board,

Cecbe/Gambre to the detriment of Ren and its minority shzvehslder

cerncinued 2

in 1283 znd 1994 in connscticn with Gambro’s expansi
competitive presencs in the dialysis tresatment arez,
i¢es,

3
CONRAD £ SCHKERER, LLP, 633 SQUTM FESCRAL NIGHWAY, FT. LAYDERDALE, FL 23301
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GAMBRO'S EXPANSION PLANS FOR REN IMPLEMENTED
IN 1535 TO COMPETE IN A RAPIDLY CONSOLIDATING
DIALYSIS INDUSTRY

trgaimwent pusiness nad teccTe more rressing. Gentbro had fstermined
b} L8 - lea ~ s e - ) 4
-t 1983 o maxe Slzlysis treatment, through Ren, one of twe or

inree "ccre businesses” in the multibillicn-dellar slczal Gamero

enterprise. There also was 3 mindset within Gambro i 1995 te

Thus CGamro in 1833 was Iintent c¢n aggressively exganding its
clzlysis treatment business, i.e., "forward integrating".
73. ZHerber:t Lawson, Cobe vice-president and chief financial

ciiicer, =znd Ren bcard memzzar in 1555, has tescified:

Thers was 2 mentslity during that time frame [1995) zhroughou:
the industry to Grow. 2rd I would not limit this comment to
any considerations wiziin GAMBRO (AB]. I think it was Kind of
a -:aust“ywzce situation. The mentality almost became grow

iatever costs you can grow at, because there was a very
concern that cxe particular competitor or the other
eventually corner the marker, if you will.

76. This mentality explains st least in part Cob2/Cambro’s

tender offer/merger acguisi: zicn of 100 percent of Ren In 1993.

Mzis Wahlstrem, Gamoro vice-zresident and Cobe president

-

ated i

(]

s - - . - = - - - -
te exgyand rapidly within the healthcare industry espscially i
LR S S s - - a = - - -~ = TN - - - . - bad n
-1gnT €f tne incysassd rete of consolidation in the industry

CONRAD § SCTHERER, LLP, €32 SSVTH FEDLRAL HIGHWAY, FT. LAUDERSALE. PL 3330 TEL. 19%4) a62-S500
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treztTent] Dusiness segment." It recegnized “"the clear trend in
Sur  Dusiness ¢nvirsnment  Ioward totally integrated dJdialysis

77 Tre tender cifzr buyout of the minority sharehclders alss
snsured that Gambro zlone (including Cobe), t2 the exclusion cf

Fen's mincrity sharsholders, would enjoy the fruits of Ren’'s

COBE/GAMBRO’S UNDISCLOSED PLAN FCR REN
TO EXPAND BY ACQUIRING AOSC, A MAJOR
DIALYSIS TREATMENT PRCOVIDER
78. Having determirned in 1985 to acgquire 100 percent of Rex
eand to expand Ren acgressively to compete in a consolidating
2ialysis industry, CGamborc and Ccbe fzced & dilemma. Ia 1955 Ren
was & pudlic company. Under spplicable law it would tzke severzl
months to complete a tender offer and merger with Ren. If Gambro
nad made Ren grow guickly in the Summer of 1395, Ren ss a public
domp’any would be reguired to disclose it to its shareholders in

connection with & tender of

r

er. This would result in a higher
veluatisn c¢f trhs stock in cenjunction with the tenier offer,

_ncrezsing the grics that Gambro/Cobe would have <tz pav the

-~ - - moa- -_ ] hl f= ] a2 - - - LR -~
7z In 1823 Ren nad approximately §,844,838 minority-owngd

-- - - - - . - — - T . . - ~ - - -

smeres, stocKk ¢gticne &nd SLCCX warrants. Zach dcocllar afdsd o any

e mm . ciimemEm e @ e RMARAT S tme i s @ A
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$3,34%,82% tne cost o Cobe/Gambrs of the tendzsr offst

ccnceal them from Ren’s mineority sharszclders Until coosletion of
the tender offer exnd the Gambro/less tzksover of 11l percen
cwnership ¢f Ren

.81. GCambro ;fcceeded as ZIcllews. Gambro through Ccbe

ssarched for a major dialysis treatment providsr or provi

(21

ers for
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Cobe was more ablz than Ren
tc act and enter into agreements with pctential acquisiticn cargets
without Zzaving to wmake public disclosures abcut it. Thus Cobe
.served as a stalking horse for what ultimately woulid be an
acquisition by Ren cf a major dialysis treatment providsr,

82. The targaet Cobe focused on for Ren was American
‘Outpatient Services Corp. ("AOSC"). 2CSC was a2 major srivateliy-
neld provider of kicdney dialysis treatment in 1$55. AOSC dialysis
treatment clinics served approximately 1450 patients, making it
roughly 30 percent of the size cf Rea in 1595 and cme of the

lergest privately-heid dialysis treztment provider compza=ies in the

83. Rlthouecn Ren previocusl nad ccmpleted  numerocus

&cguisitions of dialysis treatmen: providers, mostly :individual

ciinics or small groups ¢f clinics, ACSC bore —o relatizn to thenm
intzrms ¢l size. A0SC repressnted the Largest ascguisition by far
¢l 2 Cielysis treatment provider in Ren’'s history

CORNRAD € STwmERER, LLP. 632 50O UTH FEDERAL MIGHWAY, £T LAUTERDALE. FL 33301, TC_. 1854) 462.5500
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g4 ALEC s crniel executive and majority shareholder were ===
zzme person, Dr. Lawrence Spiva. This snhanced Coke’s anility z-

nave soniidentizl clscussions with ACSC on Ren’'s behalf which wouls

i e

cther AOSC rspresentatives were complicit' in any of Ccbe eo»

Gambro's actions that form the basis for this suit. In 1955 pOSC
wes simply a majer privately-held kidney dialysis reatmen:
srevider ready to sell and looking for =z buyer.

82. Tne 208

0

acguisiticn was t”- key component in Gambre's
cizlysis-treatment growth strategy u“rcugh Rern in the United States

985, Wahlstrom stated upon completion of the Ren acguisitic:
o AOSC that "The zcquisition cf AOSC is an important milsstone in

GAMBRC’s U.S. growth strategy."
IMPLEMENTATION OF GAMBRO/COBE’S UNDISCLGCSED
PLAN FOR REN TO ACQUIRE AOSC
87. Cambro through C§be implemented :héir AOSC acguisiticn
pian as Zollows. In the Summer of 1985, well before the tends-
oZler for Ren on September 15, 1995, Wahlstrom contacted Dr. Spirs
AZSC’s chairman and principal sharehcldexr, =c express sericus

interest in an acquisiticon of AOSC.

2
Lol
=)

Though Wahlstrom was Ccbe’'s president and Gambro’s

ive vice-precident in

—

SS3 as wsll &g Ren's boarxd zrnairman.
nlstrem has testified that in all his contacss with ACST ralat
&Cgulring ACSC, he was =2cting crn bshalf c? Ren.

1%

CONRAD & SCHFRFR LLP. 633 SO 1ITH FIMNERAL MIRRWAY FT {ALREB~AA € F, 33301 TF! @Sat nCD. EEAC
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5% Wahlstyom nas testified that Ccbs rever haé an ‘nteres:
lrseli in acgQuiring AQSC Cobe’'s role in communicating throuch
ahlszrom with ACSC’s representativas was alwavs znd cnly as &
Troxy for Ren ancd on Renm's kzhall Only Ren, and nD other entitv
wilhin the CGamire corporate family, would acguire xCSC, wanlisrcrom
states
$C. Before Wahlstrom’s approach to  AOSC, potential
acguisiticns for Ren typically hzd baen pursued by Ren’s =xecutive
vice-president Ior business develcpment, Milten S. ‘"Steve”)

Harriscn. Harriscn was not asked to sarticirate in T

1@ discussions

with AOSC and was never informed or consuited zbout the acsuisition
of AOSC, even though Harrison held the position of Ren executive
vice-president ifor ‘business develcpment until completicn of the
Ccoe/Gambro 1C0 vercent takeover of Ren in November of 155S.

1. Om July €, 1895, pursuant =to Wahlstrom’'s initial
discussions with AOSC'S Dr. Spirz, a Confidentiality 2Agreement
(nereafter, “ACSC Confidentiality Agreement") was entered into by
ACSC and Cobe, with Wahlstrom signinc as president of a Ccbe entity
ramed "COEZ Renal Care, Inc." The A0SC Confiden:iality Agreement
creovided for Cobes te chtain information in 2onfidance about AQSS

relevans © :isition of ROST.

[0
f
Ky
Q
1t
0]
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t
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2. Although the purpecse ¢Z the AOSC Confidentiality

=3

O

iniormation abeut AROSC to any Ren ssreennel oth
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£%. Alter reviswing tns gievs-described financial

soout ALST and Raving comnmunicaticons with 3r. Spira, wWazhlstrom
TTOPOsSeR 2 acguisition ¢f ACSC zs Icllows Wallstrom trooesed e
°r. Spirz an arrangement In which ACSC would obtair zids from

SRR

aalstrem’s corrany would then mest

-,

-

cx exgeel the best serious Bid in crder teo acguire AOSC. Dr. Spira
testiflied that Wahistrom told him, "we want to buy your company
.... what do we have to do to buy your company." Wahlstrom said “I
want to tuy the company, I don’'t care what, ¢o on out and fimd oun

wWREl you want" as a grice.

97. Dr. Spira elaborates: "The price is established by a

g&. Ren board member =z=nd Cobe vice-president/CFC Herbert
Lawson was present for one or more Wahlstrom-Spira discussions in

the summer ©f 1995 regarding the concept of meeting the highest bid

th

in order to acquire ACSC. Lawson had discussed the subject himsel
with Spirz and also negotizted with Spira for Cobe (on behalf of
ren) relative to the purchase oI ACSC.

$¢. Lawson cenfirms that Ceze agreed in the Summer cf 1355 tc

atch the pest offer ACSC couid oktain from 2 third party. Lawson

Dr. Spira would have indicztad that he cculd sell his company

CONRAD & SCwrRrR. LLP. 633 SOYTHM Prrrme: w fuweY FT LAUDTANAF FiI AN TF (ORel 4&2 . €8NN
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TC wnemever &t X pricg, and were we cvrapared to match thas
price. And in tsrms of any kind of a binding agresment, Ma:s
Wahlstrom may very well have said something tc the effect cf,
wei., I'm sure that if they’'ve gone cut and done the same du=
dil.gence we will, then whatever price chey came up with may
be very plausible and, yeah, we wculd very much liks oo make
gu:e that we get this as opposed to tThat other compeny
fgetting it). ST

Would I have entered into 2 discussion with Dr. Spira thas
were we seriously interested in the company? Yes. Did we
think that we weculd pay for it whatever others or ma-ch a
reasonable offer for the company? VYes, I would have said

that.

105. Lawsen has testified that he, like Wahlstrom, zcted

1 d
th
(R}

c

Ccbe and Ren in his dealings with AOSC.

10:. Having heard the Cobe prcposal, Dr. Spira respcnded c-

sghalf of AOSC in the Summer of 1935 by reguesting that Cobe "put

edd

something on the table" as earnest money to eenfirm ths

Errangsment. Dr. Spira reports that Wahlstrom respcacded, "rc
cxoplem”. Spira proposed that "$3,000,000 will do it," and this

=mount was agreed orn.

102. Thus by August or early September, 1995, before the

Septemper 13, 15985 commencement of the Cobe/Gambro tender cffer t

Q

iy out Ren’'s minority sharehelders, Cebe cn Ren’'s renzlf ned

gntered Into an &agreement with AOSC to complete an acguisition ef

~28C by meating the best offer that AOSC could obtain. This

egreement was subsegusntly confirméd in writing on September 1S,

¥z, in & so-called "Stzsek Cption Agreement” (hersaiter, "ACSC

Stock Opiion Agresment"), also befcre the Ren tendsr cffer’'s
23

..... AW P meamER P ETTI EMI YL FF M. . e e
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cImmenceTInt, Tre ACSCT Stock Cpricn Agreement azlso conllirmed
Icbe's agraement to pay AO0ST $3,000,0C0 as a2 deposit. The ROsC
S¢-ock Oc=icn Agrssmen:t contaired a confidentiality provision

Rave a first right of refusal to acquire an equity interest
American c= The same terms as are offered American in good faith ky

= gualified third party buyer, exercisable within 30 days after

iws first richt of refusal, American shall be Iree for z peried ci
¢ days cthereafter to consummate the transacticn on the terms
presented toVCobe." The $3,000,C00 would be reguired toc be reraid
1f an acguisition was not completed.

104. Cobe CTC/Ren board memper Lzwson nzd ferwarded an
initial éraft of the ALSC Stock Optisn Agreement te &0SC on oY
before Sertember 5, 1535, September § was four days bsfore the Ren

-

20ard of Tirectors met to consider Cobe’s tender ofifer proposal for

Ren's mincority shares; eleven days before the September 15, 1325
Ccbe tendz>r offer cocmmenced; severzl weeks beiore the Cctorer 17

1538, claeing darz of the tender cifer; snd sign ificantiy teilcre

@oss
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tcrezment WS CONSUmmated On

106. The ALSC Stock Oprion
Septerber 15, 1$33, on Ren's bahalf
corporate scguisition Ior Ren. T

be acqguired", Lawson has

107. Cobe in enter

wleock up” &0SC

kehind thet

would g tc lock up the target 20Tl sc

anybody zlse, " and "so it [ACSC! coulzd
testified

ing into the 20SC Stock Cption Agreement on

Ren‘'s behalf wanted to demonstrate their seriousness abcut tneir

[

ious firm

<

y stated

pre

je]]

e
t2stille

was bh

O

purpcse of

intention

the

pte)

acguire ACSC. Lawsecn hes

Stock Option Agreement <r 2

purpose ¢ the Stock Obt*cn hgreement: to demonstrate o
AOSC CCOBE’S seriousness relative to intending to acguire

A0sC?

Yes.

Tc demenstrate it
. Th-huh.

. You got to say “yes"

To AROSC,

correct?

for the recorxrd.

A, Yes. Yes.

108. Relstive to Cchke confirming its expectaticn about
completing the scguisition of ACSC (through Ren) through ths
payment ¢ the §3,000,00C earrast mohey deposit, Lawscn states:

Q. ... If it [Cobe) or EIN -- if it Zicn’'t intend directly

cr for REIN to complete an acguisition 2f AOSC, would iz
nave paid thzt money [ths $3 million pal d to Z08C under
the A0SC Stock Opricn Agrsement]?

A, I should probably reprrass my answer to say I weuld thins

“here wss a reasonsbie expectation. It [the Stock optiern
2greement and S$3 willion payment] was mzds on =

@os7
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et ———en i =

112, 20SC saug£t cut a £id for Cobe (ultimately Ren! to m
starting in August cr September, 1595. On Septemper 15, 15%S, ADSC
crtained & written cifer from Welsh, Carscn, Anderson & 3towe, =
New York izvesetment firm. Rather than negotiate with Wels:n, Carsc:n

s,
or sign tne Welsh Carsen cifer letter, AQSC icrwarded th2 Welsh
carson offer to Weshlstrom. The purpose of cbtaining the bid w
net to negotiate & deal with Welsh, Carson, but to
benchmark price tnat Cobe/Ran would mest.
, Carson offer proposed an acyuisitien
srznsacticn valued at $62.3 millionm.

1i4. Near in time to the September 15, 1895, Welsrn, Carsco
cffer, Dr. Spira informed Wahlstrom that AOCSC was receiving

multiple significant propesals in a price range comparzble <
welsh, Carscn’s cier, and sought rezssurance thatl wzzlsirom's
company would indead comply with its contractuas commitmen TO MmMEST
cifsrs for &n acguisitien of ACSC, given bids in tne S$30-3¢C

.
lion rang

®

113, wahlstrcw reassursd Dr. Spira that h

cffeve ir che $50-%57 millisn range. D:. Spirs has testilled thes

v —-

)
~!
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. Y , == -3 ’ =2 M <09 = :
sMa=s  [wzhlstreml said, chat’'s Zine. We will mes: <

ahlszrom] did give me
T as getting Irom other
pect.2, that th2y were going to meet. Now that may not have
been sn offer, but that is an zgreement, and I testified that
that hazppened - {that] way -- I said I don‘t think it was
August, but I think it was September [1995] ..

Y

COMELETION BY REN OF THE
ACQUISITION OF AOSC

117. In Degember, 1853, aiter the tendsr offer znd the
Ncvember 30, 1885, merger that wmade Ren & whelly~cwned Cobe
subsidiary and a private company, Wahlstroem from his Cclorzsde
cffice, o= Ccbe letterhead, forwarded a2n offer letter from Ren o
AQSC, purporting tc be signad py Ren’s president, Mr. Centellz.
However, :he signaturs i{s nct Centslla’s
118. Ultimately the acguisitiecn By Ren ¢I ROSC was completed
in 1996 Zfor approximately $55.5 wmillion. & few AOSC assets
\ ;
ultim_ately were not included in the deal, or the price wculd have
been higrer. ..
11¢. The disclesure obligaticns ¢f Gambro, Cobe, zanG theif

representztives wers violeted from the Summer of 1$33 cthrough

November 3¢, 19%5. By November 22, 13993, all cf the azt:onable

wrongs zrd vieclaticns were complets. At no time threough Novasbsr
g 1< =

@oso
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SAMBRO AND COBE’S AFFIRMATIVE ACTIONS IN THE TENDER OFFER PROCESS
TO ENSURE CONCEALMENT FROM REN‘S MINORITY SHAREHOLDERS
OF THE ARRANGEMENT TC ACQUIRE ACSC

e

3120, In 1983, Rsza's zmczrd of directors centinusd te be

sentrcllzsd by Cobe/Garkre, =s Ccbe was the 53 pgrcent majerity

121. The Ren boazrd st the time oI the tender offer consistad

of Wahlezrom, Lawson, Jan Gustavsson (2lso a Cobe bocard member and
chief firancizl officer of Gamporei, Centella, Dr. Jacoks and Dr

122. On July 13, 1935, the beards cf directors of CGarbro and

did not already own, :i.e., tne sharss owned by Ren‘'s mincrity
sharesholéers. Wahlstrom, ?en crairman of the bcard and Coke
cresiden:, was authorized to make a proposal to the Ren board.
123. Later on July 13, 1353, Waklstrom, addressing iue board
of Ren in a specially called meeting, made Ccbe’s proposal to

purchase all of Renm’s minority shares. Wzhistrom czlled the

special mseting fox 7:00 p.m. at the O'Hare Airport =iiten in

s.ch less cne experienced in mergers and acguisiticns, &z the July
13, 2385, sp=cisl meeting Ten’s inside counsel, genexal counseo

Falph Levy, wio did attend, admits to having been inexperienced in

- s A

« - - -—t e e
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s.oh mastItErs in LFET Tizz was representes 2T The July 13 Ean
ocsrd mesting. by an axgeriznced mergers and acguLsitlions attorne:

Sambrs ani Cobe’s mexgers end acguisizions speclallist, Petar Lyons,
zn atternsy with Shearman ¥ Sterling. 2 largs New Yorx lew Iirfm,
za-sended =T Mr. Wsaalstrzom's invizaticn angd regresented Ccbe's

125. Tour years befcrs the 1933 tender olfer, irn connection
with Cobs's initizl purchkzse cf s-ock in Ren in 1951, Cobe had
agresd <tz the earlier-referenced noncempetition agreement

rezzricring Cobe from compsiing with Ren in Ren’s line of business,

~

that of croviding dialysis treatment. AL the same time in 1¢351

Cobe =zlsc had agrzed tUo & standstill agreement.. Under

bava

r
I3y
i

andstill agreement Coke was prevented Ifoxr five years rom
ciizring 10 acQuire Ren Stock Or propesing to enter into any mergsy

cr busirmess combiration witz Ren "uniess specifically reguested ¢
éc so in writing iz azdvances by the Zeard of Directors of (Ren).
126 . Sursuant to the standstill agreement, the Cobe proposal
made on Juiy 13, 1895, could properly be made to Ren onliy if Ccbe
wzs specifically reguested to do so in wrating in advance by the

bezrd ¢f directers 2

14

zen.
127, Ccbe’'s leawyer, Vr. Lycns, z¢ld ths Ren board con July 13
2= the Zirs® szep in the tender ¢ifsr spproval process would be

s . . . . - . —_
fcr the Ezn boarc tc wsive Tne standstill agresment so taat Ccoe
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Cope’s lzwyey told Jacobs that the Cobe-designse members of the Ren
ccercé woull nonetheless still vote to waive it.

12%. Tne Ccbe designses on Ren’s board did not abstein Irem
the standstill-waiver vore, though in the past the Cobe-designes
¢irectors had abstained from voting on matters where Ccbe had z

direct interest.

130. Thus the standstill agreement was waived by the Ren boar
2T the July 13, 1885, special meeting, and Cobe made its rroposal
To buy Razn‘s mincrity shares. In a July 13, 1895, letter,
vahlstrom on behali of Cobe offered to acquire the remaining Ren
shares Cede did not zlready own in & cash merge> for $18 per share.

Tne $18 ver share olfer is referred to as the "Oifer.”

131..0n July 14, 1995, Ren publicly disclosed that it h

i)
(¢}

received the Offer; that the Offer represented an approximate 18%
cremium above the then-current market price; and that Ren’s board
had established 3 special committee of its independent directors tc

censgider the terms of the offer and tc make recommendations to the

132. The special committee, consisting of Drs. Jacckts ans

Xoxko, rerained & financial advisor, Alex. Brown & Sons, & larcs
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th2 special commiztee made its Zinal recommendasion
boazrd on September 12, 1595, reiative :o the tender offser, nor
any othexr time before the November 30, 1993, merger under which Rer-
bacame a 100 percent-owned Cobe subsidiary.

134. The special committee and i:ts advigcr negotiatsd wicth

Cobe berwsen August 28 to September =7, 1695, regarding tc Cecbe’s
$18 tender offer price. Wahlstrem, Ren's board chairmaz,

represented Cobe in the negotiations with the Ren special committes
regarding the tendex offer price. They negotizzed a $20 Trice. =
ro time during these negotiations <&id Wahlstrom ment:on ACSS

aough by August 28 the agresment relztive te Ren acguiring ACSC

-

had been made.
135. On September 12, 1995, the full Ren board convened to act
on a special committee recommendation to accept the Cobe propossl

to purchase the outstanding shares of Ren for $20 ger shere. AC =

-~
-

time during this meeting dicd Wahlstrom ¢r Lawseon mention 2082, Ths
meeting was convened by conference call, eleven minmutes after =

special committce mecting in which the speciz’ committes rzeeolved
IO make its reccmmencdeation.

138. AT the Ssptembzr L2,

]
>

W
(¥1]

Lhanimously appreoved cthe zpesizl commistes vecemmendaticn to zccezs
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celieved "IT was uUp 10 ths specizl commitiee," as cpposa2d TO Iis
cther =card memters inciuding him, "Tc represant Rex and the
board."

cournsel =zt the S:zptember 12 =Ren Dpoard meeting, much less
experierncsd mergers and acquisiticns counsel. Cnce agalin Cobe’s
New York mergers and acquisitions counsel was present to represent
Cobe's interests.

14.. On GSeptember 19, 1355, the Cobe ctender oifer was

announced. The offer was to purchase ell of the outstanding shares

cZ Ren that Cobe cid net &iready own, i.e., 47 percent of Ren’

0

shares, Ior 320 per share.

142. As the plan to acguire AO0SC was intentionally ang

-
(2233

fraudulertly concesled by Ccbe &nd Gambro from Ren’s minority

9

L]

snarehoicers, Alex. Brown's ovinion as to the fairness ¢f the Core

A

tender oZfer, and the communication announcing the tender offer on
September 19, were rendered grossly and materially misleading and
caused to contain numerous material misstatements of fact and

material cmissions, all <¢i which deceived the mwminorizy

1L

snarehol

grs.
143 . Pursuant to the terms of the Plan cf Mercer dated Octcber
33, 18%3, regarding to the merger that would take place between

Ccbe's acguisition subsidiary and Ren after the close of the tender
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were then scld/crznsferrsed shortly after the October 17, 1955 closs

dace ¢f the tender cfier.

The stock of these who did nct cender <o

cr befors 17 was ulitimately converted into a

C .
rignt To

receive $20 per share and cn that basis was sold/transferre

- .

145. Cobe and Cambrc were aware that during the pendency cf

0y

cce’'s tencar offzr in September and October of 1335, anv materizl

informeticn previecusly disciosed to Ren’'s mineri:zv

snareholésys regarding Ren and Lis prospects, including potential
acguisiticns by Ren of cther companies, were required promptly o

S

r2 during the tender offer’

(8]
O
(4]
@®©
(]
e
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1
(1]
&
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®
v
s
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n

ané October of 1535 that Ren minority
their stock in the tender offer had the
right to withdraw their tender any time pricr to the tender offer’s

expirzticn ¢ate of midnigh:z, Octcber 17, 1985,

COBE AND GAMERO'S CONTINUZD AFFIRMATIVE ACTS
CF FRAUDULENT CONCEALMENT AFTER THE
TAREOVER OF 100 PERCENT OWNERSHIP IN REN

Ccbe and Samkro, through Wehlstrom and Lawson, tock many

allirmative steps in 1855 ¢ conceal Irom Ren’'s mincrity
shirehclésrs the :re-zrranced acguisition of 20SC, as detailel

CONRAD § SEHERER, LLP. 633 SOUTM FEDERAL HIGHWAY, FT. LAUDERPALE, FL 33301, TEL. 1954) €62.55CC

B os7
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ioove. Thoese aflirmative steps continu:zd aftsr they had acguired
100 percezt of Ren on November 30, 1373,  2lter thev cwned Re-

outright, the only purpose served by such centinuing fraudulent
concealmsnI was Lo prevent wrenged minoritvy sharenoldsrs from
discovering the Cobe/Gzmbro scheme to Luy them out at 2 depressesd
trice in the tender offer.

148. in a February 7, 1996, Ren board meeting after the

Cobe/Gambro takeover in which the subject of formal agpreval to

complete and close the AOSC acguisition came up, specizl ccmmittee

members Ure. Jaccbs and Kokko, and Mr. Centella, were still on ths

becard. Tke presentaticxz.on A0SC was mads Dy Wahlstrom aaé Lawson.
In detailizg the ACSC acquisition, Wahlstrom znd Lawsoen continuved

to conceal from these directors the ACSC-related commitments ang
sgreements that predated the tender ofsar

148, Cobe/Gambro apparently concezled fre= Jacobs, ¥Xzkke, and
Centella through March, 2000, the pre-tender offer commitments and
creements made with 2CSC. Jacobs, Kokko, and Centella appear tc
Have learred about them for the first time in their Maren, 2000,
depesitions.

150. Cobe/Gambro’s affirmative stess to conceal their conducs

heve continued in the instant action and the companicn =cticn

in
this Court zy Plain:;ff Ginsburg (through 2 councerclaim; agains:t
Ccoe/Gambre’'s whollyv-owned subsidiary, Gamdrs Healthreare (the
Sirmer Ren.. Gambrs rzalthcare's legz. 2ifzirs are manaced bv

Ccbe’s genzral counsel, Ralph Levy, who =olds the positicn Ior botk

36

CONRAD § SCHERER. LLP, €33 SOUTH FCOLRAL MIGHWAY. FT. LAUSFAMA: €. Fi 33301, TEL. (9S4} 062:.550C
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coemmunications with Dr. Spira.

1851, Plainciff Ginsburg served on Cobe znd Gambro ¢a May 3,
1598, a ra2guest Ior prceduction of documents seeking "All documernts
evidencing, referring cr relating to negotiation and consummaticn
of an acqguisition of 2merican Outpatiext Services [A0S8C' .

-

152. Cobe znd Gambro responded ultimately by representing tc

0

iaintiif Ginshurg that Cobe and Gambro possessed no ACIf-related
documents beyond what Plaintiff Ginsburg alreazdy had reczived from

Gembro Healthcare. Before this Ginsburg had received from Gamb:c

Healthcare, Code/Gambro’s wholly-owned subsidizry, in the companic:

- Ve
action to the Ins:tant action, just a binder centaining <ocuments
relating to the {iral closing of the ACSC acguisition in 15%6. I-

short, Ccbe 2and Gambro vrepresented to Flaintiff Gizsburg iz
reéponse to the May 6, 19%8 Request for Production :that they
possessed no documents relsting to the AOSC acquisition cther thaz
tre final closing zinder.

155.

24

when Cope and Gambrc macde this representztion o

Plzintiff Ginsburg, they in fact had in their possessicn the Julvy

pages cof relevan: AOSC-relasted documents. They cnly begax

37

PENDARN £ e remm—a= 1 : 0 ARAECNHUTPL rrm -




Govo

- oW

ed kha

.
-~
-

-

as <esscr

KINKOS FT LAUDERDALE II

ieh

5

s

-
S

cmoan

~

documen

34 FAX 1 854 351 7017
The

.

%ED 18

10-24/01

[ 94 83 - 0 [} © ) 0 fe r -~ C.- K @ - o " ~.
0] [ 303 5 1Y B A 1 (O] bt o] Y] & RO 3] v.“ o (
SN T A B
o I I B O S TR B A
B 1 v 2 > - v -
N (2 0 o K v * w 0 wow
-+ ()] o~ Q | 9] 0 ' <t N et [+ [ el
S S S B S S A N S VI
el t 1) } " . —. ’.r. { e QL 3]
'S I TR LR ) O 10 ] ) ;
A T BV B B S 9 ¥ e nE B
E = - B S @ 2 ; “ o
E . m x o @ - w m m Q U w
5 . A O - y ®© h o ») H : [/ N
% ~ O @ 9 @ c" Q o Y c“ ".“ m_“ By, “u _n
" (&) E 1, e ot ¥ 1 ! 0 ¥ * n ~.w s am Y
5 @ O » w o 9B Q2 0 0 E 4 § ¥ ™
0 O o Ny 3 0 0 O 0 2] [§) .ﬂ- . v ¥ )
=, o G T S B /) H o N E o o 2
O S - S B o o g g o5 " 3 0 &
o & oo 5 o e g o ° G & L o § ¥
H w Iy -4 Y] w o qQr i or pu ™ Ol \Mw ) o
L w“ o . H W 1 U. L MoK 3 o It
o om ow Pomoo B + o 5 % 0 g g
g < B Ry o L I E o w £ owm
0 M 0 u u ) L N @ o . Y v g
A oo 4 e Y on H U Y o O W w .
L 43 ) N o) n, O . » . [A]
W v -0 ,w wa U .r.“ 3, m. U o ) N m 0w
.l 0 M Yl Q" 1] 19 3 o) - o » Pt ot [T e y 10 — .
o8 O L .4 2 7] A M 2w w g v
0o o o [ ot w g -~ won o 4§ o g %N ow
m ord 12 O 4 [N . ) [ N > ) ] O
W ¥ by - - o S oy 2 o R o -t (o) 0 O ' 5. 1]
s & 3 e MY 0O o U ®© a 0 5 « 3 2!
o, O L24] qc 0 %) 4 (o] 4] q_- " U § ) W3 s
0 U o = = ® @ 2 TR TR
0 - -y ot 0 w o |9 : " 4
e ' b Pod 0 N o)) (@] s ] Yo <, 54
0 w»m m (VR g o @ . :w b ! s N X 3
i Bs) V3] - e v Q fm] « o) 0
o . 0 E 0 . u A
58 8 Y 8§ 5 0§ » e oy 0 R B E
oS I -t 1] . oo Mo Wb e
o ) 10 Q ¥ ] S 5t o 0 N Boow H )
o wc_ pod w . Q_ w H O m.“ _mw g omow B $e
g o g ¥ n Y5 O W oo gy m
n h J a e ! ’ -~ . i) ] As-
o by 1) {21 q Lol - ) A 1)) £ [ (8] O
+ U a O . o4
?. <ed - 9 -4 e e e e O n D g Y. —. 0
v 32 w ooy o Qo o W > & n o -y
w0 B M M 0 g »2 o m QO gy o ._ m“ I
v 0 N A s S ¥ £ o ¢ Lou o8 3 in
iHR A o o W ~ O T3 S o oo o O s
o ¥ b D o it . nou ‘0 oW
T I T R - ST B - SN N T AP
R Y T L R T} - D @ Ww <o Moo o g _nc
MO0 Q o O o0 W £ T My 0
Yoo b - A [ I S R B i 0 Bhom o O ]
D} ) - — ‘w ed ] 13 1] et — 13} ‘0
0. s I o) ()] > = [3) (&) [ b, 134 [ i 1) ~ 0O
[} &) 2, H ()] i ns ' [0} L o | © N i§ 1) o e
s " [ (14 HH o v 4 3 R 3 (@] 1) K [T ot 1,

119 AN CTANIYY e e

CONRAD R e~ wrore




-
{

@o

FT LAUDERDALE I1I

NKOS

N

[
b

.

~

om was depcse

v

-ST

Mats Wanx

s

evelas

>
-

ions cortaine

£nts.,

~

i -

hose A0SC docum

e ccncealmens kv

r

ativ

ffirm

a

nuing

I3
-
-

contributed tc the oant

-

irectlv

4

strom tes

-

Wanl

Coke and Gambre o

-
iE,

Temdver

©r Ren on Sep

- -
fer ¢

-
L

.
S TEhigey ©

~
b

-

that

27

U
O

[

2oQou:

i

1la

h
[i4 |

ner
ing i~
to do.
fine, we'll

T likgly,

in pursuing anyth

ny other thi

gs

n Septe

r
&

ne Tuture,

for REN

<
-
-3

i3
lieve tzat, mos

erestea

e

o)
L now hecalce we have too m
in

<
-

j
pe
lable

is aval

nity

.-
LT

Sy
("3

a

righ
the oppert

had m
188353,

Tai
zke a look a

So we

1¢,

tolé Spira th
1

And
‘-
L™

de

&3

Waklstrom h

:'fer,

T Oz

&
=

Tena

the

time cf

]
L %%

-
& -

-~
-

te would meet the bes:

W

Lena.

d A0SC con

tCL

already

-

ion Agreemen

e A0ST Stock Opt

3

"
-

sgrious offer that AQSC

1

right <

&

Cocbe/Ren obtained

n

T to whice

-
e

rsua

pu

Siga-Ed

hzd been

SC; ROEC

. -
S

Rz

.
S t-344

n/Cobe woulz

carry out

oviced the rez:

S pYy

N

N L

er

CONRAD § SCHERZR,  LLP, 633 SOUTH FECTERL, wiAMwWaY




-1

PAGE 82
18/309/2881 22:52 856488993300 HEAL THYCOMMCOUNCIL

161. Cobe and Gamkro have willfully, incentionaliw, and wiohx

malice breached fiduciary duties andé other commen law and statutory

ities cwed to the plaintiff minority sharecholders of Ren,
incl&égggfgﬁgiggﬁg;mative duty to disclese and not remain silent cn
matE&8¥E relevant to éhosé-auﬁieé;.failed to exercise indspendernt
business Zudgment; acted to the detriment of Plaintiffs in order ro
benefit :hemselves'in inducing Plaintiffs and other shareholders
into selling their stock at an unfair price; and took irsumerable
affirmative steps to conceal, fraudulently, their conduct as
described above,

162. All conditions precedent to the bringing of this action

have been satisfied oxr waived.

COUNT I
(Claim Under Florida Securities and Investor
Protection Act)
163. Plaintiffs reallege paragraphs 1-16Z.
164. This claim is brought by Ginsburg; Robert Scnnenborn;
Shelly Skolnick; Owen Rheingold as trustee for the Alyssa zheingold

Trust, and as trustee of the Rachel Rheingold Trust;

{

Gastroenterology Consultants; Robert Janda; Eetty Gi=zgburg as
trustee 0f the Betty Ginsburg trust; Ira Pardc; Robert Ccliton; ané
Maurice Karr.

165. 7This Count sets forth a claim for damaces for viclations
of the Florida Securities and Investor Protecticn Act (the "Florida

Act"), Fla. Stat., Ch. 517.

40
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166. In 1883, zt the time of the ztcve-described tender offer,

Defendants were aware and on nctice thaz Plaintiffs owned Ren stock

as de

T

a4
LA iy

g
(98

=
in o=

|

s tion gkove ("Plaintiffs’ shares®).
167. The subseguent transfer in 1535 of Flaintiffs’ shares tc
Cobe through Ren Acquisition Ccrp., Cobe’s wholly-owned subsidiary,
pursuant to the Offer by Cobe for all ouzstanding Ren stock and the
subsequent tender offer to purchase the stock commenced on
September 19, 1995, along with events surrounding the negotiation
and transfer of the stock, constitute an offer, sale, and purchase
of a security.within the Florida Act.
168. In the 1955 tender offer purchase of Plaintiffs’ shares,
Cobe and Gambro were persons purchasing a security in violation of
the Florida Act, Fla. Stat. § 517.301(1){(a).
169, In connection with the purchase of Plaintiffs’ shares,
Cobe and Gambro violated § 517.201(1) (a) of the Florida Act by:
&. depleoying a device, schemes and artifice to defraud;
b. obtaining property and money by means of untrue
statements of material fact and omissions to state
material facts necessary in order to make the
statements made, in 1light of the circumstances
under which they were made, not misleading; and
c. engaging in transactions, practices and a course cf
business which operatec zs a fraud or deceit; all

in connection with the purchase of Plaintiffs’ Ren
stock.

(]

170, Zefore and continuing through 1995, Cobe and CGambro,

§s-
.
b

L1y

connection with and in anticipatic: of their purchase o

Plaintiffs’ shares in 1995, viclated §

¥))]

17.3011{1) (a) Dby:

41
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y planning and rnegotiating acquisitions and
e , principally the zcguisiticn of AQSC,
iling final axecuticn in wrizing until
ariter the tcender offer and merger, without
informing Ren shareholders such as Plaintiffs, as

described in detail in paragraphs 58-1&2, above;
b. Failing to disclose to Flaintiffs and the other Ren
ghareholders (i) the improper nature of the
"regquest" made by Ren/Gambro Healthcare in July,
1995, to Cobe to make an acquisition proposal, and
(i1), that the action of the Ren/Gambro Zealthcars
Board in making such a request to Cobe was prompted
. by the Cobe-designated board members acting as

agents for Cobe and Gambro and contrary to the
interests of Ren shareholders; and

c. In the September, 1555, valuation of Rexn's stock,
failing to disclose to Plaintiffs and other Ren
shareholders, or to adeguately consider, the
Defendantsg’ secret acqguisition strategy as
described above, and failing to disciose other
transactions involving Cobe and Ren/Gambro
Healthcare;

all in an effort by Cobe and Gambro to mislead Plaintiffs and other
Ren minority shareholders as to the true value of “heir s=ock, and
ultimately to allow Cobe and Gambro to purchase the stock in 1955
at an unfair price, as described in paragraphs 58-162, above.

171. Cobe and Gambro directly participated and/or aided in
making the purchase of Plaintiffs’ stock that occurred in the 1955
tender offer, in violation of the Florida Act.

172. In reascnable and Jjustifizble =reliance on the
misrepresentations and omigsions of Cobe and Gambro in connection
with the above-described fraudulent scheme, Pizintiffs’ Ren stock
was sold pursuant to the :tender offer or soléd or transferred

.

trereafrer in the cCunversicn of non-tenderzd Zem shares to cash
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that occurrec in connecticen with the merger of Ren z2né Cobe’s
wnolly-cwaed subsidiary.
1723. Coke and Gambro took affirmative steps to fraudulently
conceal, and did fraudulently conceal, the fraud perpetrated
against Plaingiffg, as described wvirtuvally throughcut this
Complain-. Thie Irzudulent concealment included failing 't3
cisclose relévant and material information to Plaintiffs despite an

affirmative duty to dc so.

174. Defe ts cCtEQ willfully, intentionally, maliciously,
wantonly, and in reckless disregard for the rights and inzerests of
Piaintifis

175. 2s a direct and proximate resglt of these violations cof
the Florica Act engaged in jointly by Cobe and Gambro, Plaintiffs
have been damaged and damages are recoverable under the Florida
Azt. Fla. Stat. § 517.211.

-

WHERZTOR

]
*J
{1
fh

nt:

[ B

hY
’ -

fs demands judgment as follows:

(a) Awarding compensatory damages in excess of $15,00C
and otherwise to be determined at trial;

ib) Rwarding punitive damages, the amount of which will
be determined at trial;

{g) Awaxrdin

U ¢
o
—
(=

costs and expenses incurred;

{d}) Awarding attorneys fees pursuant to Fla. Stat. §

5327.211(6) and § 57.310%;

‘e) Awariing prejudgwment interest and all other Interes:
to which Flaintiffs may bHe entitled; and
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(£) Grantcing such other znd further relief a: the Couvs
may deem appropriate.
COUNT IX
(Claim under Tennessgee Securities Act)

176. Plaintiffs reallsge paragrachs 1-162.

177. Trnis Count sets forth a claim for damages for violatiors
of the Tennessee Securities Act (the "Tennessee Act"), Tenn. Code
Ann. § 48-2-101, et seq.

178. In 1995, at the time of the above-described tender offer,
Defendants were aware and on nctice that Plaintiffs owned Ren stoex
as described in the "Parties" secticn above ("Plaintiffg’ shares").

179. The subsequent transfer in 1595 of Plaintiffe’ shares tc
Cobe through Ren Acquisiticrn Corp., Cobe’s wholly-owned subsidiary,
pursuant to the Offer by Cobe for all ocutstanding Ren stock and tha
subsequent tender offer to purchase the stock commenced c-
September 18, 138385, along with events surrounding the negotiaticro
and transfexr of the stock, constitute an offer, sale, and purchase
of a security within the Tennessee Act.

180. In the 19395 tender offer purchase of Plaintiffs’ shares,
Cobe and Gambro were persors purchaging a security in vicliation ¢i2
the Tennessee Act, Tenn. Cocde Ann. § 45-2-121.

181. In connection with the puvchase of Flaintiffg’ shares,
Coche and Gambro violated the Tennessee Act, Tenn Code Ann. § 48-2-

i21(a) by:

i

deploying a cevice, scheame and ar:tifice tc defraud;
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b. obtaining property ané money by means of untrue
g-atements of material fact and omissions to state
material facts necessary in order tce make the
statements made, in light of the circumstances
urnder which they were made, nct misleading; and

c. angaging in transactions, practices and a course cf
pusiness which operated as a fraud or dsceit; all
in connection with the purchase of Plaintififs’ Ren
stock.

182. Before and continuing through 1895, Cobe and Gambro, in
connecticn with and in anticipation of their purchase of
Plaintiffs’ shares in 1995, violated § 48-2-121(a} by~

a. Secretly planning and negotiating acquisitions and
investments, principally the acquisiticn of ACSC,
but TorEseedsiing final execution in writing until
aftex the tender offef "&md ‘merger, without
informing Ren shareholders such as Plaintiffs, as
described in detail in paragraphs S58-162, above;

b. Failing to disclose to Plaintiffs and the other Ren
shareholders (i) the improper nature of the
"request” made by Ren/Gambro Healthcare in July,
1995, to Cobe to make an acquisition proposal, and
(ii) that the action of the Ren/Gambro Healthcare
board in making such a request to Cobe was prompted
by the Cobe-designated board members acting as
agents for Cobe and Gambro and contrary to the
interests of Ren sharenolders; and

c. In the September, 1995, valuation of Ren's stock,
failing to disclose to Plaintiffs and other Ren
shareholders, or to adequately consider the
Defendants’ secret acguisition  strategy @ &s
described above, an failing to disclose other
transactions inveolving Ccke and  Ren/Gambrc
Heazltheare;

all in an effort by Cobe and Gambro to mislead Plaintiffs and other
Ren minority shareholders as to the true value of their stock, and
vitimately to allow Cobe ané Gambro te purchase the stock in 19%%

at an unfair price, aze described in paragraphs £8-162, above.
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1583. Cobe and Garhro directly participated and/¢r aided in
making the purchase ¢f Plaintiffs’ stock that occurred in the 1523
tender cffer, in viclation of the Tennessee Act.

184. In r2asonable and justifiable reliancs on the
misverresentations and omissions of Cobe‘and Gambro in connecticn
with the above-described fraudulent scheme, Plaintiffs’ Ren stock
was sold pursuant to the tender offer or sold or transferred
thereafter in the conversion of non-tendered Ren shares to cash
that occurred in connection with the merger of Ren and Cobe’'s
wholly-owned subsidiary.

185, Cobe and Gambro took affirmative steps to fraudulently
conceal, and didé f£fraudulently conceal, the fraud perpetrated
against >Plaintififs, as described virtually throuchout this
Complaint. Trhis <raudulent concealment included Zailing to

disclose relevant and material information to Plaintiffs despite

m

affirmative duty to do so.

186. Defendants acted willfully, intentionally, maliciously,

wantonly, and in reckless disregard for the rights and interests ctf

Plaintiffs.

187. s a direct and proximate result of these viclations ci

the Tennsgsee Ac: encaged in jointly by Cobe and Gambre, Plainti

Ta
=g

[ o 1

have beer damages anéd damages are reccverable under thz Tennesses
Act. Tern Code. Ann. § 48-2-122.
WHEREFQORE, Flaintiffs demand judgment as follows:

(a) Awzrding compensatory damages in excess of $15,0C¢C

4€
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and otheywise to ba determined at trial;

(b) Awarding punitive damages, the amount of which will
ha deterrined at trial;

(¢) Awarding a-. ccsts and expenses incurred;

(d) Awaréing az:crneys fees pursuant to Tenn Code Ann.

(e) Awarding preiudgment interest and all other interest
ro which Plaintiffs may be entitled; and
(£) Granting such other and further relief as the Cour:
may deem sppropriate.
COUNT III
(Fraudulent Misrepresentation (Fraud in the
Inducement))

188. Plaintiffs reallege paragraphs 1-162.

189. Defendants Cobe and Gambro intentionally and/or
negligeni.y made false rezresentations of material facts, mace
untrue s-atements, and failed to disclose other material facts
necessary to make other representations to Plaintiffs accurate,
with respect to inducing the sale and purchase in 1595 of all
outstanding Ren stock pursuant, including Plaintiffs’ stock,
pursuant =0 the proposal made by Cobe, Gambro’'s subsidiary.

180. Specifically, Defendants secretly planned and negotiated
acquisitions and investmenzs before the purchase of Plaintiffs’
stock, principally the acgiisiticn of AOSC, but forestalled final

execution in writing and cemcealed them from Ren shareholders such

47
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191. Defendants also failed tc disclese to Plaintifis and ths
czner Ren sharehclders (i) the improper nature of the "reguest"

made by Ren/Gambrc YHealthcare in July, 1585, to Cobe to make an

e

1is

m
)
Q

tion proposal, and (ii) that the action of the Zen/Gambr:z

-lc

izalthcare board in making such a requesc W&S prompted by the Cobe-
designated board members acting as agents fcr Cobe and Gambro andé
catrary to the interests of Ren shareholders.

182. In the September, 19%5, vzluation of Rern’'s stock,

e

tefendantes failed t£o disclose to Plaintiffs and the other Ren

srareholcers, or to adequately consider, the Defendants’ secret
acquisition stratecgy with respect to ROSC as described in detail
above, ancé failed to disclose other transactions involving Cobe and
ren/Gambro Healthcare.

193. These misstatements and omissions of material fact by
Defendants were made with the purpose and effect of inducing
Plaintiffs to rely thereon in tendering their stock or in foregoing
taking steps to avoid selling or transferring their stock and te
agree to sell all such stock, pursuant to the offer by Cobe.

194. The Defendants knew or should have known the fazlse and
migleading nature of the foregeing material statements anc
omissions conveyed té Plaintiffs.

185.

-1

n reasonable and justifiable reliance upon the Zalse and

3
l 13
n
~*
(]
0
Dl
|
3

0

statements and misleadinc omissions of these Defzndants,

*1
|
)
'.-l
a
rt
e
Hh
H
In

were induced to tender their stock or forego taking

48

CONRAD £ SCHERLR, LLP, 632 SOUTH FEDERA! Mimuwav &% ¢ .. .— =



108/38/20881 22:52 8508488933308 HEAL THYCOMMCOUNCIL PAGE 11

steps to aveid sziling or transferring thelr stock and to agree Lo
sell all such s:icck, pursuant to the ciIfer by Cobe.

196. Plaintiffs were unaware that the above-described
representations were untrue when made, or that the Defendants had
failed to disclese material facts, until after all of Zlaintiffs’
stock was sold c¢r transferred to Cobe.

197. Defendanés made the foregeing false and misleading
statements and misleading omissions willfully, intentionally,
maliciouely, wantonly, and in reckless cdisregard for the rights and
interests of Plaintiffs.

198. Cobe and Gambro took affirmative steps to fraudulently
conceal, and did <fraudulently concezl, the Iraud perpetrated
against Plaintiffs, as described virtually throughout tchis
Complaint. This fraudulent concealment included £ailing to
disclose relevan: and meterial informaticn to Flaintiffs cespite an
affirmative duty to do se-

199. As a direct and proximate result of the false and
misleading statements and misleading omissions of Defendants,
Plaintiffs have been damaged and injured, and are entitled to
recover ail damages sustained, rescissory damages, and all other
gains, profits, &and advantages obtained by the Defencants as a
result of their unlawful acts,

WHERETORE, =Plaintiffs demand judgment against Cefendants,
jeintly aﬁd severally, as follows:

(a) Awarding compensatory damages and rescisscry camages i
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excess c¢I $1i5,000 and otherwise te bpe derewrmined sa-
trial;

(b) Awarding punitive damages, the amount of which will be

determined at trial;

(¢) Awarding all costs and expenseé incurred;

(d) Awarding attorneys fees pursuant to Fla. Stat. § 57.105;

(e) Awarding.prejudgment interest and all other irterest to

which Plaintiffs may be entitled; and

(£) Grantirng Plaintiffs such other and further relief as the

Court may deem approprizte.
COUNT 1V
(Congpiracy to Commit Fraud)

200. Plaintiffs reallege paragraphs 1-162.

201. Defendants conspired and acted in concert with each other
to defraud Plaintiffs as alleged in the previous court in this
Complaint.

202. Defendants conspired by participating in a number of
actions designed to assist in the commission of the fraud alleged
in the previous count, including, among others, participating in
and concealing the nature of Gambro and Cobe’s inves-ment and
acquisiticn activities, principally invelving AOSC, as deécribed in
detail in paragraphs 58-162, before the offer to buy all
outstanding Ren stock; participating in and concealing the trus
Nature of Gambro and Cobe’'s activities in initiating the offer tc
purchase all outstanding Ren stock; fraudently concealing their

5¢
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208, Plairtiffs reallege paragraphs 58-162.

206. Deferndans Cobe and Gambro, intentionall

<
m
jn}
.
~
¢
LA}

negligently made ZIalse rerresentations of material facts
untrue statements, and failed to disclose other materia. facts
necessary to maks cthex representationsvto Plaintiffs =sccurate,
with respect to :inducing the sale and purchase in 1935 of all
outstanding Ren stock pursuant, including Plaintiffs’ stock,
pursuant to the proposal made by Cobe, Gambro’s subsidiary.

207. Specificzily, Defendants secretly planned and rnegotiated

acquisitions and Investments before the purchase of Plaintiffs’

-

stock, principally the acguisition of AOSC, but forestalled final

execution in writing and intentionally or negligently concealec

-

them from Ren shareholders such as Plaintiffs, as described i:

derail in paragrapns 58-1€2 above.

208. Defendznts also failed to disclose to Plaintiffs and ths
other Ren sharehclders (i) the improper nature of the "request"
made by Ren/Gambrz Healthcare in July, 1995, to Cobe to make an
acquisition propesal, and (ii) that the action of the Ren/Gambrc

Healthcare board in making such a request was prompted by tre Cobe-

designated board rembers acting as agents for Cche and Gamzro and

contrary to the interests cof Ren shareholders.

20¢. In the

in

zptember, 1995, valuation c¢I Ren’'s stocx
Defendants failed to disciose to Plaintiffs and the ctler Rexn
eh

shar

o]

ol

arg, ©OI <«

O

adequately consider, the Defendants’ secre:
acguisiticn strategy with respect to AOSC as described in detall

52
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above, and failed to disclose ¢thexr transacticns invelwvine Cobe anid

]
-

Ren/Gambro Healthcare.
210. These misstatements and omissions of material fact by

Defendants were made intenticnally or negligently with the purposs

and/or effect of inducing Plaintiifs tc relv thereon in tanderir

]

their stock or in foregoing taking steps to aveid selling or
transferring thei£ stock and to agree to sell all such stock,
pursuant to the offer by Cobe.

211. The Deiendants knew cr shculd have known the Zfalse and
misleading nature of the foregecing material statements and
omissions conveyed to Plaintiifs.

212. In reasonable and justifiable reliance upon the false and
misleading statements and misleading omissions of these Defendants,
Plaintiffs wexe induced to tender their stock or forezo taking
steps to avoid selling or transferring their stock and tc agree to
sell all such stock, pursuant to the cffer by Cobe.

213, Plaintiffs were unaware that the above-described
representations were untrue when made, or that the Defendants hacd
failed to disclose material facte, until after all of Plaintifis’
stock was sold oxr transferred to Cche.

214. Defendants made the fcregeing Zfalse and misleading
statements and misleading omissions willfully, interntionally,
maliciously, wantonly, in.reckless disregaré for the rights and
interests ¢f Plaintiffs, and/cr in a gressly negligent manner.

215. Cobe and Gambro took afiirmative steps to fraudulently

53
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cenceal, and did  fraudulently conceal, the “raud and
misrepresantaticn perpetrated against Plaintiffs, as describes

virtually throughout this Complaint. This fraudulent csncealmen:s

4 R P AU =g — W 15 81

included failing to disclose relevant and marterial infcrmarcion te

-
)

lainmeifs

')
(1]

despite an affirmative duty to do so.

216. As a direct and p;oximate result of the false and
misleading statements .and misleading omissions of Defendamrs,
Plaintiffs have been damaged and injured, and are entitléd tc
recover all damages sustained, rescissor} damages, @RQC Zlreother—
gains, profits, and advantages cobtained by the Defendants as a
rasult of ctheir unlawiful acts.

WHERZFORE, Plaintiffs demand judgment againsf Defendants,
jeintly and severally, as follows:

(a) Awarding compensatory damages and rescissory Zamages in

excess of $15,000 and otherwise to be detgrmined

™
or

trial;
(b) Awarding punitive damages, the amount of whichk will be
determined at trial;

(¢) Awarding all costs and expenses incurred:

(d) Awarding attorneys fees pursuant to Fla. Stat. § 57.1C3;
(e) Awarding prejudgment interest and all other interest to

which Plaintiffs may be entitled; and
(£) Zranting Plaintiffs such other and further rel:iaf as the

Tourt may deem appropriate.

54
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COUNT VI
(Breach of Fiduciary Duty)

217. Plaintiiifs reallege paragrachs 53-1

L)

2.

tua of their positions as dominant shareholders and

[ 8]
'-I
™
o
<

<
'-4

o

managers cf Ren, cthe above-referencad Defendants had a special

relationship with Flaintiffs,

va

en shaxehclders, and owed to them
fiduciary duties gased thereon, inc¢luding duties of loyalty, fair
dealing, good faith, honesty and candor, including specifically,
but not limited to:

&. acting in the best interest of Ren shareholders

such as Plaintiffs in the control and management of
the businesgs affairs of Ren;

b. acting in complete good faith with Plalntlffs with
respect to th of all of P in
Ren

[$])

dlSClOSlng -u1ly all material facts relating to the
business of Ren and its prospects regarding
potantial Ren investments and acquisitions,
inciluding with respect to AOSC;

protecting Plaintiffs’ interest in Ren;

-

2

e. dealing fairly with Plaintiffs and not taking a
position adverse to Plaintiffs in a manner which
advances Defendants’ own self-interests over the

_ interests of Plaintiffs.

5. ThesE Defendants—bTYeached their fiduciary duties to
Plaintiffs by entering into a scheme of illegal cornduct,
gelf-dealing—and Jecention,-se-move-fylly described in Paragraphs
58-162 _ above, which had the improper purpose and effect of
depriving Plaintiffs of the full value of their stock in Ren.

220. In breaching their fiduciary duties, these Defendants

S8
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acted willfuily, intentionally, maliziously, wantonly, and ‘=

-

),

reckless disregard for the rights and interests of Plaintiffs
221. As a dirsct and proximate result of the wnlawZul conduc

cf these Zefendants, Flaintiffs have keen camaged and injured, a-s

-

1-,

[
4

are entizled to recover al amages eustained, rescissory damages
and all 2ther gains, profits, and advantages obtained by thess
Defendants as a reéult of their unlawful acts.

WHERZFORE, flaintiffs demand judgmeng\ agairst  thess
Defendantze, jointly and severally, as_fgllows:

(a) Awarding compensatory and’rescissory'damages in excess ¢f
$15,00C and otherwise to ge determiwed at trial;

(b} Awarding punitive damages, the émount of which will ke
determined at trial;

{c; Awarding all costs and expenses incurrsd:

(d) Awarding attorneys fees pursuent to Fla. Stat. § 57.10%;

{e) Awarding prejudgment interest and all other i=terest te
which Plaintiffs may be entitled; and

(f) Granting such other and further relief zs the Court may

deem appropriate.

COUNT VII
(Conspiracy to Breach Fiduciary Duty)

222. Flaintif

H1

ezlleges paragrarhs 1-162.

223, Defendants conspired and acted in concert with ezch other
te breach the fiduciary cduties owed to Tlilaintiffs as alleged in the
previous count in this Complain:t.

56
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22:. Defendants conspired by participating in a nurtdher of

actions designed zo assist in accomplisikiment of -he conduct &

in the rrevious ccunt, including, ameng others, participat

1]

nd cencealing the investment and acgu

i

hal

0,
G}

ambro, includiag with respect T3 ACSC, as Zfescribed it detar:

i

in paragraphs 58--62 abov

4

/Aen stock; part;cxpatlng in and concealing the true nature of

all outsrtanding Ra2n stock; and participating in other activitiss
adverse -z the ingerests of Plaintiffs.

225, Defendarte acted willfully, irnTenticnally, maliciously,
wantonly, and in reckless disregaré for the righis and intervests c?

Flaintiffs.

226. Cobe anc Gambro tock affirmative steps to fraudulently

conceal, znd did fraudulently conceal, the brszch

1
v
o
th
th
' »
Q.
(2]
P
4]
3
<

cuty comritted against Plaintiffs and the conspiratorial conduct
relating <0 those breaches, as described virtually throuchout this
Complaint. ‘This fraudulent concealment included failing te
disclose relevant and material information to Flaintiffs Zespite ax
aZfirmative duty o do s=o.

227. As a direct and proximate result of the consciratorial
activities of Deferndants, Plaintiffs have been damaged ané ind
and are entitled to recover all damages suszained, rascissor
damages, and all cther gains, profits, and advantaces octained by
these Defexdants as a result of their unlawiul =zctis.

37
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(Constructive Fraud
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[

cguisitizn of ACSC, these Defendants impreoperly ar:sed their

£

uties under thei

4

fiduciary relationship with Plai-tiffs and
thereby censtructively defrauded them,
232. Defendants acted willfully, intentionally, maliciously,
wantonly, znd in reckless disrea¥®rd for the rights and interests of
233. Cobe and.Gambro took affirmative steps to fraudulently
conceal, and did fraudulently conceal, their fraudule=t conduct
. against FlauTiftlsy -es WEUTYiBEd  wirtualdy  shrquchout this
Complaint. This ZIraudulent conceaiment included Zailing to
disclose relevani and material information to Plaintiffs despite an
piffirmative duty to do so.
234, As a direct and proximate result of the unlawful conduct
cf these Tefendants, Plaintiffs have been damaged and iniured, and

are entit-ed to recov

[1}]

r all damages sustained, rescissory damacges,
and all other gains, profits, and advantages obtained by these
Defendants as a result of their unlawful acts.

WHERETORE, Plaintiffs demand  judgment against these

Defendants, jointly and severally, 28 follows:

(a) 2Awarding compensatory damages and rescissory <amages in
gxcess of §15,000 and otherwise to be determineé at
trial;

(b) Awaxrding punitive damages, the zmount of which will be

determined at trial;

3

(c) 2warding all costs and expenses incurred;

59

CONRAD & SCHERER, LLP. 633 8017w Frnrma; iain
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Aw i torne:s
arding atternevs fees pursuant to Fla. Stat. § 57.103

Awardi jud 1
rding prejudgment interest and all other interest =

which Plaintiffs may be entitled; and

a

deem appropriate.

——

€0

CONRAD £ SCHERER, LLP, 6§33 $OUTH FEOFBAI wirmues — =
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DEMAND FOR JURY TRIAL

Plaintiffs demand trial by jury on all issues iriable zv

CONXAD & SCHZIRER

______ IR picgees

William R. Scherer ===
Fla. Bar No. 16945a

James F. Carreoll

Fla. Bar No. 584681

P.0. Box 1¢723

Fortc Lauderdale, FL 33302
Phore: (954) 462-5507%

Fax: (954) 483-9244¢

LAW OFFICE OF

STUART R. MICHELSON

Stuart R. Michelson

Fla. Bar. No. 28692

1112 Kane Concourse

Suice 517

Bay Harbor Islands, Ilorida
Telephone: (305) 861-1000

Atterneyes for Plaintiffs

CONRAD & SCHERLR. LLP, 633 SOUTH FEDERAL HIGHWAY FT 1 atiman
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19/30/2081 22:52 8584889333008

CERTIFICATE QF SERVICE

I ?E BY CFKTIFY tha». = t"\.e & corract
-a -v.‘ jatwl

Z??{Z‘in:e%gii' mail on June 1, 2002, on Terer thanen ol guas
roderal U‘chwaman KronenQOLd-& Parmer, D.A., Suite 511 %Sgo Esq.J
Heiss. -R‘:-"‘{(indy, vfl-?rt Lauderdale, FL 23308; Michael Gertzman Pgiin
New York, New Yo karton & G“rrlscnr 1255 Avenue of the Americas,
Sz 13i% LNew rkm 10019-6064; and Stuarg R, M ichelson, E - p
- --~EQL, bort a}uevda_-’ ?L .‘:54 “dy usq. , 2*\;0

("3
™
rad

205263 =

Fames F. Carroll

CONRAN £ o~ -






